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- v BETWEEN
U.S. DEPARTMENT OF THE INTERIOR-FISH AND WILDLIFE SERVICE
AND
THE STATE OF LOUISIANA
FOR PLANNING, ENGINEERING AND DESIGN, CONSTRUCTION, OPERATION,
MAINTENANCE, AND REHABILITATION OF THE
LOST LAKE MARSH CREATION AND HYDROLOGIC RESTORATION
PROJECT (TE-72)
THIS AGREEMENT, entered into this &L day of Wﬂzlé , 2010 by and
between the U.S. Department of the Interior, represented by the Fish and Wildlife Serv1ce (hereinafter
referred to as “FWS”), acting by and through the Supervisor, Louisiana Field Office, and the State of

Louisiana, acting by and through the Chairman, Coastal Protection and Restoration Authority of
Louisiana, (hereinafter referred to as “CPRA”).

" WITNESSETH, THAT:

WHEREAS, expenditure of Phase I funding for the Lost Lake Marsh Creation and Hydrologic
Restoration Project (TE-72) was authorized by the Coastal Wetlands Planning, Protection, and
Restoration Act (hereinafter referred to as “CWPPRA”) of 1990, 16 U.S.C. Section 3951 ef seq., (Public
Law 101-646, Title III), and for local sponsorship by the Louisiana Coastal Wetlands Conservation and
Restoration Plan, by the State of Louisiana in January 2010; and,

WHEREAS, upon successful completion of Phase I, expenditure of Phase II funding for the the
Lost Lake Marsh Creation and Hydrologic Restoration Project may be authorized by the Louisiana
Coastal Wetlands Conservation and Restoration Task Force (hereafter referred to as the “Task Force”);

WHEREAS, the State’s Coastal Wetlands Conservation Plan was approved on November 30,
1997, all costs incurred on or after December 1, 1997 are shared at eighty-five percent (85%) Federal
and fifteen percent (15%) non-Federal;

WHEREAS, Section 303(e) of CWPPRA states that the Secretary of the Army shall not fund the
identified project unless said project is subject to such terms and conditions necessary to ensure that
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wetlands restored, enhanced, or managed through the project will be administered for the long-term
conservation of such lands and waters and dependent fish and wildlife populations; and,

WHEREAS, FWS is authorized by federal law to enter a cost-sharing agreement with CPRA to
provide financial cost-share assistance for the planning, engineering and design, construction, operation,
maintenance, and rehabilitation, of the project; and,

WHEREAS, La. R.S. 49:213 and La. R.S. 49:214 state that the Chairman of CPRA may enter
into cost-sharing agreements with the federal government in order to conserve, restore, create, and
enhance vegetated wetlands in coastal Louisiana in accordance with prescribed legislative oversight;
and,

WHEREAS, CPRA has agreed to pay 5% of the total Project(s) cost in actual cash and the
remaining balance of its share in the form of in-kind contributions; and,

WHEREAS, CPRA is willing to participate in cost-sharing and financing in accordance with the
terms of this Agreement;

NOW, THEREFORE, the parties agree as follows:
ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS

For the purposes of this Agreement:

a. The term “Project” shall mean the work authorized by Congress as specified above for
the construction of the TE-72 Lost Lake Marsh Creation and Hydrologic Restoration Project. The TE-72
Project is located in Terrebonne Parish. The Projects objectives are to: 1) restore an important feature of
structural framework between Lake Pagie and Bayou Decade to prevent the coalescence of those two
water bodies, 2) increase the delivery of fresh water, sediments, and nutrients into marshes north and
west of Lost Lake, 3) reduce fetch in open water areas via construction of a terrace field. Specific Phase
0 goals include creating approximately 465 acres of marsh, increasing the delivery of fresh water into
project area marshes by replacing 6 fixed-crest weirs and two plugs with variable-crest structures, and
creating approximately 26 acres of marsh via the construction of 30,000 feet of terraces.

b. The term “total Project costs” shall mean all costs incurred by CPRA and FWS directly
related to implementation of the Project. Such costs shall be those costs incurred after January 20, 2010;
and which shall include, but not necessarily be limited to, the following: engineering and design costs;
lands, easements, servitudes, and rights-of-way costs; project construction costs; construction
management costs; relocation costs; pre-construction, construction, and operation, maintenance, repair,
replacement, and rehabilitation (OMRR&R) costs; supervision and administration costs; hazardous and
toxic waste investigation costs; cultural resources investigation costs; and NEPA documentation studies
cost.

A The term “total first costs” shall mean all costs incurred by CPRA and FWS directly
related to completion of the construction phase of the project as identified in the official CWPPRA
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authorization document prepared by the CWPPRA Task Force January 20, 2010 and submitted to
Congress.

d. The term “period of construction” shall mean the time from the advertisement of the
first construction contract to the time that the Contracting Officer certifies to FWS that construction of
the entire project is complete. The Contracting Officer shall furnish to FWS copies of the written Notice
of Acceptance of Complete Work furnished to contractor(s) for all contracts for the Project.

€. The term “Contracting Officer” shall mean CPRA.

f. The term “relocations” shall mean the preparation of plans and specifications for, and the
accomplishment of any alteration, modification, lowering or raising in place, and/or a new construction
related to, but not limited to, existing: buildings, pipelines, public utilities (such as municipal water and
sewer lines, telephone lines, and storm drains), aerial utilities, cemeteries, and other facilities, structures,
and improvements determined by FWS and CPRA to be necessary for the construction, operation,
maintenance, and rehabilitation of the Project.

g. The term “utility” shall mean pipelines, cables, and similar facilities.

h. The term “fiscal year” shall mean one fiscal year of the United States Government, unless
otherwise specifically indicated. The Government fiscal year begins on October 1 and ends on
September 30.

1. The term “construction management costs” shall mean costs incurred by CPRA directly
supervising and administering construction contracts, to include related overhead costs, as specified in
applicable contracting regulations.

j. The term “maintenance” shall mean any action completed after the construction period
that is required to maintain the Project at “as built” standards, and costing less than twenty percent (20%)
of the original construction cost.

k. The term “rehabilitation” shall mean any action completed after the construction period
that is required to maintain the Project at “as built” standards, and costing twenty percent (20%) or more
of the original construction cost.

. The term “Operation, Maintenance Repair, Replacement, and Rehabilitation
(OMRR&R) Plan” shall be a plan jointly developed and approved by FWS and CPRA upon completion
of the Project and prior to acceptance by CPRA of the completed Project or functional portion of the
Project, a final Plan shall be prepared. The OMRR&R Plan will address specific items, including any
related landrights issues, with estimated costs, to be performed throughout the expected life-span of the
Project and will be revised periodically to reflect actual needs.

m. The term “operation, maintenance, repair, replacement, and rehabilitation costs”
shall mean all costs incurred by CPRA and FWS related to operating, maintaining, and rehabilitating the
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final accepted Project. Specific requirements and responsibilities shall be identified and mutually
accepted by both parties in an “Operations, Maintenance, Repair, Replacement and Rehabilitation Plan”.

n. The term “obligation” refers to amount of orders placed, contracts awarded, services
rendered, or other commitments made during a given period which will require outlay during the same
or some future period.

0. The term “engineering and design costs” shall mean all costs incurred by CPRA and
FWS related to the development, approval, and acceptance of detailed engineering and design plans,
specifications, and Project bid documents. This will also include all supervision and administrative

costs associated with the engineering and design phase of the Project and will terminate with the award
of a Project construction contract.

p. The term “functional portion of the Project” shall mean a completed portion of the
Project as determined by the Contracting Officer and FWS in writing to be suitable for tender to CPRA
for operation and maintenance in advance of completion of the entire Project. To be suitable for tender,
the Contracting Officer must determine that the completed portion of the Project can function
independently and for a useful purpose, although the balance of the Project is not complete.

I. The term “life of the Project” shall mean the next twenty (20) years starting at the date of
acceptance of the final Project, or functional portion of the Project, as provided in Article V.e. of this
Agreement.

S. The term “Phase I” shall include, but not be limited to, a determination of environmental
benefits, any necessary hydrologic data collection and analysis, and Engineering and Design.
Engineering and Design includes Engineering, Design, Environmental Clearances, Permitting, Project
Management and Real Estate requirements up to, but not including, the purchase of real estate.

t. The term “Phase II” shall mean Construction, OMRR&R and the Purchase of Real
Estate. Construction includes Project Management, Contract Management, Construction Supervision,
and Inspection.

u. The term “CWPPRA Project Standard Operating Procedures Manual” shall mean the
standard procedures to be used by FWS and CPRA in the management of the Project. These standard
procedures shall not supersede nor invalidate any rules or regulations internal to FWS or CPRA.

ARTICLE II - OBLIGATIONS OF THE PARTIES

a. No federal funds may be used to meet the CPRA share of Project costs under this
Agreement unless the expenditure of such funds is expressly authorized by statute as verified in writing
by the granting agency.

b. CPRA shall:
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I Over the life of the Project, fund a total contribution equal to the non-federal share
of the total Project costs, including a minimum cash contribution of five percent (5%) of the total Project
costs. Said contribution will include cash and/or credit granted from land rights, easements, servitudes,
and rights-of way obtained through or owned by CPRA, or relocations credit granted for Project features
furnished by CPRA, and all administrative and management costs required by CPRA to fulfill the
obligations specified in this Agreement including permitting coordination, geotechnical investigation,
engineering services, landrights amendment processing and or acquisition, maintenance, operation,
and/or rehabilitation responsibilities accepted by CPRA.

2. Prior to advertisement of each construction contract, and as further specified in
Article VL.b.2. hereof, provide a minimum cash contribution of five percent (5%) of that portion of total
first costs incurred to date and anticipated to be expended through completion of that construction
contract.

3. Prior to the advertisement of each construction contract, and as further specified
in Article VI.b.2. hereof, provide a contribution equal to the non-federal share of that portion of total
first costs incurred to date and anticipated to be expended through completion of that construction
contract. Said contribution will include cash and/or credit granted from land rights, easements,
servitudes, and rights-of-way obtained through or owned by CPRA, or relocations credit granted for
Project features furnished by CPRA, administrative and management costs, and any engineering and/or
ecological, biological, or hydrological review evaluations required by CPRA to fulfill the obligations
specified in this Agreement.

4. Provide specific engineering services associated with the Project, subject to the
cost-sharing provisions, and as mutually agreeable to both CPRA and FWS, or its engineering
representative. Specific engineering services to be provided by CPRA may include design surveys, plan
preparation, post-construction surveys, etc. All such services will be approved by and subject to the
supervision and guidance of FWS engineering representatives.

3. Acquire all land rights, servitudes, rights-of-way, easements, and material borrow
and dredged material disposal areas associated with the Project which are determined to be on lands or
waters that are not federally owned or federally controlled, subject to cost-sharing terms previously
identified above.

6. Jointly develop an OMRR&R Plan with FWS which will identify specific long-
term maintenance, operation, repair, replacement and rehabilitation requirements. Said plan will be
developed upon completion of the Project features in accordance with Article I.m., and will be reviewed
and modified as necessary after an evaluation conducted by CPRA, with FWS participation, within 12-
18 months following completion of construction.

7. Provide for non-federal share of costs identified in the OMRR&R Plan, according
to Articles VI and VIIlL.a.

8. Submit to FWS the completed As-built Surveys/Construction drawings and
Construction Completion Report.
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C; FWS shall:

1. Over the life of the Project, fund a total contribution equal to the federal share
(CWPPRA - allocated funds) of the total Project costs, including any relocation costs associated with
the Project.

2. Prior to the advertisement of each construction contract, FWS shall provide a
contribution equal to the federal share of that portion of total first costs incurred to date and anticipated
to be expended through completion of that construction contract, including any relocation costs
associated with the Project.

3. Reimburse CPRA using electronic funds transfer (EFT) procedures in accordance
with 31 CFR 208 for the federal share of the actual costs incurred by CPRA for project management,
geotechnical and engineering services proved for the Project, permitting coordination, and acquiring all
land rights (easements, servitudes, and rights-of-way, including suitable-borrow material and disposal
areas) as determined by FWS to be necessary for Project construction, operation, maintenance, and
rehabilitation.

4 Acquire all landrights, easements, servitudes and rights-of-way, including suitable
borrow and dredged material disposal areas, and fulfill all applicable Federal and state regulatory
requirements on federally owned or controlled lands or waters.

5. Participate with CPRA on the level of design effort needed to determine the
effectiveness of a project in achieving intended environmental benefits.

6. Participate in a preliminary design review with CPRA at thirty percent (30%)
completion of Phase I project evaluation in accordance with Section 6.e., CWPPRA Standard Operating
Procedures Manual (Revision 16 dated June 3, 2009).

7. Provide the federal share of costs identified in the OMRR&R Plan and actually
incurred by CPRA, subject to the limitations on expenditures set forth in Article XIX.

8. Conduct final inspection of the completed works of improvement with CPRA to
determine whether all work has been performed in accordance with the contractual requirements. Based
on this determination, accept work from the contractor and notify CPRA of acceptance.

9. Participate, with CPRA, in an evaluation within 12 - 18 months following the
completion of construction to assess OMRR&R needs. FWS will also participate with CPRA in any
subsequent evaluations as the parties deem necessary to address long-term maintenance, operation, and
rehabilitation of the Project.

10. Ensure that all National Environmental Policy Act (NEPA) and regulatory
requirements, including permits, for the Project are met.
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ARTICLE III - LAND RIGHTS, FACILITIES, AND PUBLIC LAW 91-646
RELOCATION ASSISTANCE

a. On non-Federal lands, CPRA shall acquire all land rights, easements, servitudes, rights-
of-way, and material borrow and disposal areas determined to be necessary for construction of the
Project and as mutually agreed-to by CPRA and FWS. Prior to the advertisement of any construction
contract, CPRA shall provide certification to FWS that all land rights, easements, servitudes, rights-of-
way and material borrow and disposal areas required, have been acquired as part of this Agreement and
shall furnish to FWS evidence supporting actual rights-of-way acquired by CPRA for Project
construction, operation, and maintenance.

b. The State shall comply with the applicable provisions of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (Public Law 91-646) as amended by Title
IV of the Surface Transportation and Uniform Relocation Assistance Act of 1987 (Public Law 100-17),
and the Uniform Regulations contained in 49 CFR part 24, in acquiring lands, easements, and rights-of-
way for construction and subsequent operation, maintenance, and rehabilitation of the project.

g No title to the property or minerals affected herein are transferred with any easements,
servitudes, rights-of-way, and material borrow and disposal areas provided by CPRA pursuant to this
Agreement. No public rights of ownership shall be transferred and vested in private parties as a result of
the Project. Further, any easements, servitudes, rights-of-way, and material borrow and disposal areas
shall provide for reasonable access for mineral exploration and development.

ARTICLE IV - VALUE OF LAND RIGHTS AND FACILITIES

a. The value of the land rights, easements, servitudes, and rights-of-way to be included in
total Project costs and credited towards CPRA’s share of total Project costs will be determined in
accordance with the following procedures:

i The costs associated with securing all land rights, easements, servitudes, and
rights-of-way to be acquired by CPRA (Article IIl.a.) shall be the actual costs including, but not limited
to, expenses associated with securing legal land rights instruments from all sources (legal reviews,
recording fees, etc.) associated with Project activities. An estimate of such costs will be prepared by
CPRA and approved by FWS for credit allowance as part of the CPRA cost-share. Credit allowance for
any costs above this estimate must be approved by FWS.

2. Any costs incurred for relocations will be included in total Project costs and will
be accomplished as part of Project construction through the agreed cost-share arrangement.

ARTICLE V - CONSTRUCTION PHASING AND MANAGEMENT
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a. To provide for consistent and effective communication between CPRA and FWS during
the period of construction, CPRA and FWS shall appoint representatives to coordinate scheduling, plans,
specifications, modifications, contract costs, and other matters relating to construction of the Project.

b. FWS will participate with CPRA, or its appointed representative, in the engineering and
design phases of the Project. Oversight of engineering and construction of the Project will be the
responsibility of CPRA or its appointed representative. At least thirty (30) calendar days prior to the
date of formal request for construction bids, CPRA, or its appointed representative, shall provide FWS
with final copies of all Project designs and specifications for review and concurrence by FWS. FWS, or
its appointed representative, and CPRA shall concur in the final designs and specifications prior to
proceeding with bid solicitations on all project construction contracts. Any plan and/or specification(s)

changes, both before and after award of construction contracts, shall be jointly approved by FWS and
CPRA.

¢. The representatives appointed above shall meet as necessary during the period of
construction and shall make such recommendations as they deem warranted to the Contracting Officer.

d. The Contracting Officer shall consider the recommendations of the representatives in all
matters relating to construction of the Project; but the Contracting Officer, having ultimate responsibility
for construction of the Project, has complete discretion to accept, reject, or modify the recommendations.

e, Following completion of the Project, or functional portion of the Project, final acceptance
of the Project, or functional portion of the Project, will be jointly made by FWS and CPRA. Should the
Project, or functional portion of the Project, not meet plan specification objectives, then CPRA will have
the option to approve modification of the Operation, Maintenance, and Rehabilitation Plan, or to
terminate this Agreement. However, both CPRA and FWS shall endeavor to modify the Project and/or
its Operation, Maintenance, and Rehabilitation Plan to ensure that the original plan specification
objectives are achieved.

ARTICLE VI - METHOD OF PAYMENT

a. CPRA shall provide the contributions required under Article II of this Agreement. The
Task Force has estimated a Phase I cost of $2,320,214 for this particular Project. To meet its share,
CPRA will contribute, through in-kind services or in cash, the non-federal share of the maximum Phase I
costs. The maximum amount of CPRA's contribution is $348,032. This figure is subject to
modification as provided for in Section 303(f) of CWPPRA. Any costs in excess of the Phase I cost of
$2,320,214 are subject to amendment of this Agreement and Task Force approval, as provided in Article
XIX. The maximum amount of CPRA’s required minimum five percent (5%) cash contribution for
Phase I'is $116,010. Funding methods and limits of obligations are specified in Article XIX - Project
Cost Limits. Should the Task Force authorize expenditure of Phase II funding, this Agreement shall be
amended in accordance with Article XX.

b. CPRA shall provide its required cash contribution in proportion to the rate of federal
expenditures in accordance with the following provisions:
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1. For purposes of budget planning, FWS shall notify CPRA by October 1 of each
year of the estimated funds that will be required from CPRA to meet its share of total Project costs for
the subsequent fiscal year.

2. No later than sixty (60) calendar days prior to the advertisement of each
construction contract, FWS shall notify CPRA of CPRA'’s share of that portion of total first costs
incurred to date and anticipated to be expended through completion of that construction contract. This
amount will include the non-federal share of total first costs in cash and/or credit as described in Article
ILb.3., and the minimum cash contribution of five percent (5%) of total first costs as described in Article
IL.b.2. No later than thirty (30) calendar days thereafter, CPRA shall verify to the satisfaction of FWS or

its representatives, that it has deposited the requisite amount in an escrow account with interest accruing
to CPRA.

3. For the second and subsequent fiscal years of Project implementation, no later
than sixty (60) calendar days prior to the beginning of the fiscal year, CPRA shall make the necessary
funds available to FWS through the funding mechanism specified in Article VL.b.2. of this Agreement.
As construction of the Project proceeds, FWS shall adjust the amount required to be provided under this
paragraph to reflect actual costs.

4. If, at any time during the period of construction, FWS determines that additional
funds will be needed from CPRA to meet CPRA’s required share, FWS shall so notify CPRA, and
CPRA, no later than forty-five (45) calendar days from receipt of such notice, shall make the necessary
funds available through the funding mechanism specified in Article VL.b.2. of this Agreement.

c. FWS will draw on the escrow account such sums as FWS deems necessary to cover
contractual and in-house fiscal obligations attributable to the Project on an annual basis, as well as costs

incurred by FWS prior to the initiation of construction but after January 20, 2010, according to Article
Lb.

d. The escrow account will be managed for FWS by the New Orleans District, U.S. Army
Corps of Engineers. Funds will be withdrawn from the account and disbursed to FWS as requested.

& Upon completion of the Project, or termination of this Agreement in accordance with
Article XV of this Agreement, and resolution of all relevant contract claims and appeals, FWS shall
compute the total Project costs and tender to CPRA a final accounting of CPRA''s share of total Project
costs. In the event that the total contribution by CPRA is less than its minimum required share of total
Project costs, CPRA shall, no later than ninety (90) calendar days after receipt of written notice, make a
cash payment to FWS of whatever sum is required to meet its minimum required non-federal share of
total Project costs, subject to the availability of appropriations.

f. In the event CPRA has made cash contributions in excess of five percent (5%) of total
Project costs which result in CPRA having provided more than its required share of total Project costs,
FWS shall, no later than ninety (90) calendar days after the final accounting is complete, subject to the
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availability of appropriations, return said excess to CPRA; however, CPRA shall not be entitled to any
refund of the five percent (5%) cash contribution required pursuant to Article IL.b.2. of this Agreement.

g. If CPRA’s total contribution under this Agreement (including land rights, easements,
rights-of-way, relocations, material borrow and disposal areas, and work-in-kind provided by CPRA and
approved by FWS) exceeds CPRA's required non-federal share of total Project costs, FWS shall verify
the actual exceeded costs and direct the U.S. Army Corps of Engineers, subject to the availability of
appropriations for that purpose, and the minimum five percent (5%) cash requirement, refund the excess
to CPRA no later than ninety (90) calendar days after the final accounting is complete.

ARTICLE VII - DISPUTES

Before any party to this Agreement may bring suit in any court concerning an issue relating to
this Agreement, such party must first seek in good faith to resolve the issue through negotiations or other
forms of non-binding alternative dispute resolution mutually acceptable to the parties.

ARTICLE VIII - OPERATING, MAINTENANCE, REPAIR, REPLACEMENT AND
REHABILITATION

a. After CPRA has accepted, with the concurrence of FWS, the completed Project, or the
functional portion of the Project, CPRA shall assume responsibilities for operation, maintenance repair,
replacement, and rehabilitation (OMRR&R) of the completed Project, or functional portion of the
Project, following the recommendations jointly developed and approved by CPRA and FWS in the
OMRR&R Plan defined in Article L. of this Agreement. These responsibilities will remain in effect for
the expected life of the Project which is twenty (20) years from the date of acceptance of the completed
Project unless otherwise agreed to by FWS and CPRA.

b. CPRA grants FWS the right to enter, at reasonable times and in a reasonable manner,
upon land which it owns or maintains access easements to the Project, for the purpose of inspection
related to OMRR&R of the Project. If an inspection shows that CPRA, for any reason, is failing to
fulfill its obligations under this Agreement, FWS will send a written notice to CPRA concerning a need
for compliance. If CPRA persists in such failure for ninety (90) calendar days after receipt of this notice,
then FWS shall have a right to cancel the federal assistance portion of this Agreement for any additional
expenses related to OMRR&R costs of the Project.

ARTICLE IX - MAINTENANCE OF RECORDS

FWS and CPRA shall keep books, records, documents, and other evidence pertaining to costs
and expenses incurred pursuant to this Agreement to the extent and in such detail as will properly reflect
total Project costs. FWS and CPRA shall maintain such books, records, documents and other evidence
for a minimum of three (3) years after completion of construction, operation, maintenance, repair,
replacement, rehabilitation, of the Project and resolution of all relevant claims arising therefrom, and
shall make available at their offices at reasonable times, such books, records, documents, and other
evidence for inspection and audit by authorized representatives of the parties to this Agreement.
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ARTICLE X - GOVERNMENT REVIEW OF RECORDS

FWS shall have the right to conduct an audit, when appropriate, of CPRA’s records for the
Project to ascertain the reasonableness and allowability of its costs for inclusion as credit against the
non-federal share of Project costs.

ARTICLE XI - STATE REVIEW OF RECORDS

CPRA shall have the right to conduct an audit, when appropriate, of FWS’ records for the Project
to ascertain the reasonableness and allowability of its costs for inclusion as credit against the federal
share of Project costs.

ARTICLE XII - RELATIONSHIP OF PARTIES

The parties to this Agreement act in an independent capacity in the performance of their
respective functions under this Agreement, and neither party is to be considered the officer, agent, or
employee of the other.

ARTICLE XIII - OFFICIALS NOT TO BENEFIT

No member of, or delegate to, the Congress, or resident commissioner, shall be admitted to any
share or part of this Agreement, or to any benefit that may arise therefrom.

ARTICLE XIV - COVENANT AGAINST CONTINGENT FEES

CPRA warrants that no person or selling agency has been employed or retained to solicit or
secure this Agreement upon agreement or understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies
maintained by CPRA for the purpose of securing business. For breach or violation of this warranty,
FWS shall have the right to annul this Agreement without liability, or, in its discretion, to add to the
Agreement or consideration, or otherwise recover, the full amount of such commission, percentage,
brokerage, or contingent fee.

ARTICLE XV - TERMINATION OR SUSPENSION

a. If FWS or CPRA fail to receive annual appropriations for the Project in amount sufficient
to meet Project expenditure for the then-current or upcoming fiscal year, FWS or CPRA shall so notify
the other Party. After sixty (60) calendar days from such notification either party may elect, without
penalty, to terminate this Agreement pursuant to this Article or to defer future performance hereunder;
however, deferral of future performance under this Agreement shall not affect existing obligations or
relieve the parties of liability for any obligation previously incurred. In the event that either party elects
to terminate this Agreement pursuant to this Article, both parties shall conclude their activities relating
to the Project and proceed to final accounting in accordance with Article VI of this Agreement. In the
event that either party elects to defer future performance under this Agreement pursuant to this Article,
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such deferral shall remain in effect until such time as FWS or CPRA receives sufficient appropriations
or until either party elects to terminate this Agreement.

b. Except as provided in paragraph (a) above, if at any time CPRA fails to make the
payments required under this Agreement, FWS shall terminate or suspend work on the Project until
CPRA is no longer in arrears, unless FWS determine that continuation of work on the Project is in the
best interest of the United States or is necessary in order to satisfy agreements with any other non-federal
interests in connection with the Project. CPRA shall not be liable for any future payments should FWS
continue work on the Project, but shall remain liable for obligations previously incurred.

ARTICLE XVI - OBLIGATIONS OF FUTURE APPROPRIATIONS

Nothing herein shall constitute, or be deemed to constitute, an obligation of future appropriations
by the legislature of the State of Louisiana when obligating future appropriations would be inconsistent
with the State’s constitutional or statutory limitations.

ARTICLE XVII - NOTICES

a. All notices, requests, demands, and other communications required or permitted to be
given under this Agreement shall be deemed to have been duly given if in writing and delivered
personally, given by prepaid telegram, or mailed by first-class (postage pre-paid), registered, or certified
mail, as follows:

If to CPRA: If to FWS:
Chairman, Coastal Protection and Restoration Authority ~ Supervisor, Louisiana Field Office
900 N. 3rd Street U.S. Fish and Wildlife Service
State Capitol Building, 4th floor 646 Cajundome Boulevard, Suite 400
Baton Rouge, LA 70802 Lafayette, LA 70506
b. A party may change the address to which such communications are to be directed by

giving written notice to the other party in the manner provided in this Article.
¢ Any notice, request, demand, or other communication made pursuant to this Article shall

be deemed to have been received by the addressee at such time as it is personally delivered or seven (7)
calendar days after it is mailed, as the case may be.

ARTICLE XVIII - CONFIDENTIALITY

To the extent permitted by the laws governing each party, the parties agree to maintain the
confidentiality of exchanged information when requested to do so by the providing party.

ARTICLE XIX - PROJECT COST LIMITS

a. The Task Force will finance the Project in two phases. Phase I funding is comprised of
those funds needed for any necessary analysis of environmental benefits, any necessary hydrologic data
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collection and analysis, draft OMRR&R Plan and Engineering and Design. Engineering and Design
includes Engineering, Design, Environmental Clearances, Permitting, Project Management and Real
Estate requirements up to, but not including, the purchase of real estate. The Task Force estimated
Phase I cost for this Project at $2,320,214. This is the total funding and obligation for FWS and the
State until Phase II funding is approved. Any cost in excess of this maximum total Phase I cost is
subject to Task Force approval and amendment of this Agreement, as provided in Article XX. The
budget for Phase I by funding category includes the following:

B E&D $ 1,787,941
2. Easements and Landrights $ 76,278
3. Federal S&A $ 152,556
4. CPRA S&A $ 300,082
5. U.S. Army Corps of Engineers Project Mgmt. $ 3,356
Total $ 2,320,214
b. If, at any time during the performance of work for a particular funding category, the

actual or anticipated cost of that category exceeds the 100% cost of that particular funding category as
set forth in Article XIX.a. of this Agreement, all work in that particular category shall cease. FWS and
CPRA may agree to increase the cost of completing that particular category by transferring funds from
one category to the other, but only if such increase would not result in the total Phase costs exceeding the
maximum total cost defined in Article XIX.a. of this Agreement. Such agreement regarding transferring
funds from one category to the other shall be made by letter agreement confirmed by the mutual written
approval of both the FWS and the CPRA. Work on that particular funding category shall thereafter
resume.

c. After Phase I has been substantially completed, the Task Force may authorize expenditure
of Phase II funding. This process will be accomplished as specified in the CWPPRA Project Standard
Operating Procedures Manual. This Agreement shall then be amended in accordance with the provisions
of Article XX to include the total Phase II costs and the initial fund obligation of Phase II which consists
of Construction, the purchase of real estate, and the first three (3) years of OMRR&R. Construction
includes Project Management, Contract Management, Construction Supervision, and Inspection.

d. OMRR&R costs and fund obligations beyond the initial first three (3) year funding

obligation will be in accordance with Section 6.j. of the CWPPRA Project Standard Operating
Procedures Manual (Revision 16 dated June 3, 2009).

ARTICLE XX - AMENDMENTS TO BE IN WRITING

This Agreement may be modified by agreement of the parties, in accordance with the provisions
of CWPPRA and applicable federal and state regulations. All such amendments, modifications,
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revisions, and/or changes to this Agreement must be made in writing and acknowledged by signature of
the authorized representatives of all parties of this Agreement. All such amendments, modifications,
revisions, and/or changes to this Agreement shall be subject to review and approval by the Division of
Administration, State of Louisiana.

ARTICLE XXI - EQUAL OPPORTUNITY AND CIVIL RIGHTS

The program or activities conducted under this Agreement will be in compliance with the
nondiscrimination provisions contained in the following Federal anti-discrimination laws: (1) Titles VI
and VII of the Civil Rights Act of 1964 (Public Law 88-352), as amended; (2) the Civil Rights
Restoration Act of 1987 (Public Law 100-259); (3) the Civil Rights Act of 1991 (Public Law 102-166),
as amended; (4) Executive Order 11478, as amended; (5) Section 504 of the Rehabilitation Act of 1973
(PL 93-112), as amended; (6) Title II of the Americans with Disabilities Act of 1990 (PL 101-336); (7)
the Age Discrimination in Employment Act (PL 93-259), as amended; (8) Age Discrimination Act of
1975 (PL 94-135); (9) Equal Pay Act; (10) Title IX of the Education Amendments of 1972, as amended:;
and (11) other Federal statutes that prohibit discrimination. They will also be in accordance with
nondiscrimination regulations of the Secretary of Interior (43 CFR 17). The program or activities
conducted under this Agreement will provide that no person in the United States shall on the grounds of
race, color, national origin, age, sex, religion, marital status, handicap or sexual orientation be excluded
from participation in, be denied the benefits of, or be otherwise subjected to discrimination under any
program or activity receiving federal financial assistance from the Departments of Interior or any agency
thereof.

ARTICLE XXII - SURVEY

Prior to commencement of any construction activities, FWS or the CPRA, at the option of
CPRA, shall (1) cause to be conducted, a survey to determine the highest tide during winter season or
such other time which will indicate the extent of State ownership existing prior to commencement of any
restoration activities, or (2) obtain aerial photographs or satellite images of the project area taken within
one (1) year prior to commencement of the restoration activity, or (3) acquire such other information as
is acceptable to CPRA to indicate the extent of State ownership. Any costs associated with this Article
are considered a part of total Project costs and shall be cost-shared according to the terms previously
identified.

ARTICLE XXIII - FEDERAL AND STATE LAWS

a. In exercise of CPRA’s rights and obligations hereunder, CPRA agrees to comply with all
applicable Federal and State laws and regulations.

b. FWS agrees to comply with all applicable Federal and State of Louisiana laws and/or
regulations, unless state law and regulations are preempted by federal law.

ARTICLE XXIV - FISCAL FUNDING
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STATE OF LOUISIANA
PARISH OF LAFAYETTE

BEFORE ME, the undersign )éd authority, duly commissioned and qualified in and for said Parish and
State aforesaid, on thls&?é day of ﬂOL 2010, personally came and appeared James F.
Boggs who declared that he is the Supervisor L6u1s1ana Field Office of the U.S. Department of the
Interior, Fish and Wildlife Service, that he executed the foregoing instrument on behalf of said Federal
Agency and that the instrument was signed pursuant to the authority granted to him by said Federal
Agency and that he acknowledged the instrument to be the free act and deed of said Federal Agency.

-—

P
My commission expires: W /% A /‘7@

(SEAL)

STATE OF LOUISIANA
PARISH OF EAST BATON ROUGE

BEFORE ME, the undersigned authority, duly commissioned and qualified in and for said Parish and
State aforesaid, on this May of prr/ , 2010, personally came and appeared
Garret Graves, to me known, who declaréd that he is the Chalrman of the Coastal Protection and
Restoration Authority, State of Louisiana, that he executed the foregoing instrument on behalf of said
State Agency and that the instrument was signed pursuant to the authority granted to him by said State
Agency and that he acknowledged the instrument to be the free act and deed of said State Agency.

NOTARY PUBLIC 7/ 50, 3 O Z
Clifton O. Bingham, Jt:

General Counsel

My commission expires: _£Z Z% M

(SEAL)
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